Proposed Contents of the Community Charter

-Comments and recommendations submitted by the Local Government
Management Association, Government Finance Officers of BC and Building
Officials Association of BC.

LGMA Comments and Recommendations

Part 1 — Principles and Interpretation

Section 1: The Loca Government Act refers to municipdities as democraticaly eected,
“independent”, responsible and accountable; the Charter subgtitutes “autonomous’ for
“independent”; this may or may not be legdly limiting depending upon how the Courts
define these terms.

This section dso recognizes that “one Sze does not fit dl” and that differing
municipdities have different needs and requirements and ultimately an &bility to
determine their own respective levels of taxation and expenditure.

The Charter sates. “Before new responsibilities are assgned to amunicipdity thereis
supposed to be provisions for resources required to fulfill the respongbility”. While this
isafine“principle’ it isunclear how thiswill be reconciled should a difference of
opinion arise on the interpretation.

Some communities are dready experiencing a change of service or withdrawa of service
traditiondly provided by the province. Many communities will fed compelled to fill the
void without an agreement from the province to provide adequate resources.

Section 2: This sats out the principles of municipd-provincid relaions, which isthe first
time we have had the two respective roles delineated by Statute — avery positive step.

Section 2(2)(c) is the section that is designed to preclude downloading by the Province on
municipdities. While it may address assgned responsibilities it does not address, in any
way, the passve downloading which is rampant throughout the Charter.

Section 2(2)(f) has the potentid to limit the impact of local government powers set out in
the Charter by providing the Province with the opportunity to over rule aloca
government decision by saying it is not in the best interests of the citizens of British
Columbiato alow the decison to proceed.

RECOMMENDATION

The Charter should dlarify the definition of downloading to include passive downloading
S0 that there is recognition of the impact of these actions on loca governments and
employ some mechanism to recognize and dleviate the accompanying financid burdens.
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RECOMMENDATION

Section 2(2)(e) should be stronger. The “congderation of municipa interests” has many
meanings particularly when it comesto discussion of such issuesas A.l.T. and does not
bind the Province to taking any action in response to municipa concerns.

Section 3: This section requires the Courts to interpret the Charter and the LGA broadly,
which isavast improvement over previous legidation. However it is only interpreted
broadly to give municipdities and their Councils * adequate’ powers and discretion — the
term adequate gives the connotation of somehow limiting the broad power.

RECOMMENDATION
Adequate powers, and who determines their adequacy should be defined in the Charter.

Part 2 — Municipal Purposes and General Powers

Section 7: Within the spheres of new, broad powers there are also four areasthat are
described as concurrent authority and require ministeria gpprova in order to enact
bylaws in relation to these matters. Areas of concurrent authority include public hedth,
protection of the natural environment, buildings and other structures and the remova of
s0il and the deposit of soil or other materid. The concurrent authority may be more
restrictive than what was origindly envisoned in the Charter. It will depend largely upon
how thisisinterpreted at the provincid level and requires more clarification for loca
governments.

Although there are some limitations required for reasons of public accountability, the
natura person powers provison in the Community Charter isamgor step forward for
municipa government in British Columbia.. However, it will depend largely upon how
thisisinterpreted at the provincid level and requires more clarification for local
governments

Section 7 (2) confers broad authority to provide any municipa service, (covering
activities, works or facilities), and the authority to regulate, prohibit, and require persons
to take action in relation to those services. Section 7 (2) of the Charter isfar reaching.
This section along with section 7 (3) and 7 (4), (that confer broad authority to regulatein
relation to 11 autonomous and four concurrent areas of regulatory authority), opensup a
whole new world for BC municipdities when compared to our counterparts across
Canada.

The fundamental powers section of the Charter provides broad authority to regulate,
including the authority to prohibit and to make requirements, in defined spheres of
autonomous regulatory authority and concurrent aress. It is noted that the prohibition of
businessis not generdly authorized as section 7 (4) excludes the ability to prohibit unlike
the previous section 7 (3) for the other stated powers.
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Regulation rather than prohibition of business adheres to the philosophy of free enterprise
predominant in the western world, however, locad governments desiring to adhere to the
mord vaues of the repective citizens of their community may wish to increase their
powers concerning certain business activities.

RECOMMENDATION

The four areas of concurrent authority should be included within the generd powers. As
with dl other generd powers, the Province has paramount authority in each of these four
areas and should set the Provincid standard. Each local government should be required
to meet the sandards in any exercise of authority. However, if the loca government
chooses to exceed this standard, they should have the ability to do so. The requirement to
receive provincid authority to act in any of these four areas of proposed concurrent
authority severdly redricts the ability of loca government to operate efficiently within

these areas. Loca government has documented cases where receipt of provincia
authority can take many months.

Section 8: This section specifies the power to regulate, prohibit and to make
requirements in cooperation with the Province in defined areas of concurrent regulatory
authority.

These four defined areas are public hedlth, protection of the naturd environment,
buildings and other structures, and remova and deposit of soil and other materid. The
Charter requirement for Minister gpprova in these areas of mutua interest gppliesa
reasonable gpproach to alow municipdities to voluntarily expand their authority into
previoudy occupied provincid territory. However, the Province must concur that the
requirement is necessary for that municipality before it can be adopted.

Section 10: This section establishes that aslong asamunicipa bylaw does not require an
individual to contravene aprovincid statute the bylaw will stand. Therefore, a
municipdity is now empowered to enact abylaw that may have more stringent
requirements than a Provinciad law, but may not impose a requirement that isless than the
provincid statute. However, this section must be read in conjunction with 7(3) of

Part 2, which ligts this issue under concurrent authority requiring Provincid concurrence
with any bylaw changes which would differ from the building code.

This section Smply reinforces the position of loca government professionals across the
province; the four areas of proposed concurrent authority should be genera authorities.

Section 12: This enables a Council to establish any terms and conditions it considers
appropriate in its bylaws or in exercising its other powers. Thisisincredibly broad power,
and awe come improvement over the LGA. However the Charter dtill does not give loca
governments the ability to prohibit business. The reason for thisisthat prohibiting such
busnesses as massage parloursisin fact regulating mordity, which isthe purview of the
Province. However, Vancouver has the ability, through Section 209 of their Charter to
prohibit on a unanimous vote of Council. This begs the question, why is Vancouver gble
to have these powers yet the balance of municipdities are not?
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RECOMMENDATION
The proposed Charter should be amended to grant this power to the balance of
municipdities

Section 14: This section outlines the authority for municipdities to establish inter-
municipa regulatory schemesin rlation to al areas of regulatory authority.

The efficiency of partnering with other municipalitiesis awe come addition to our
repertoire. Sharing staff resources with or without regiond digtrict participation aso
crestes the opportunity for consstency of bylaws and their gpplication to aid in certainty
for the generd public when doing business across various municipa jurisdictions.

Allowing municipalities to provide a service within another municipality on agreed terms
and conditions opens up the ability to goply economies of scale when ddivering services
to the municipd citizens.

Section 15: Section 15(4) & (5) provides generd powers for municipditiesto establish a
standard code or rule by adopting a standard, code or rule published by a known body.

This provison smplifies bylaw drafting and alows for the use of provincid, nationd, or
international standards to be included in municipa bylaws, which are researched, drafted
and updated by the professiondsin the respective fidld. Thisis another welcome
addition for municipa governments, particularly the smdler sized municipdities that

may nhot have the resources to employ an engineer, for example, when incorporating
works and services or subdivison engineering sandards.

In summary, the natura person powers and the sections of Part 2 provides a menu of
sarvices that can be ddlivered to citizens in a variety of ways subject only to the small
number of express limits contained in the Charter and the innovative minds of the
council, gaff and advisors of BC's municipa governments.

Section 16: The new power to enter on or into property is awelcome and positive step. It
will enable municipaities to better enforce their bylaws, particularly building bylaws.
The remaining sectionsin this Part are smilar to the corresponding sections of the LGA.

Part 3 — Additional Powers and Limits on General Powers

Part 3 of the Charter deals with regulatory powers such as Building Inspection, Business
Licensing, Anima Control and other Genera Property Powers. In comparison to the
Locd Government Act the powers discussed in this Part are vague. It will take some time
to find the red limits of the “new powers’.

Section 21: This section sets out the authority for what have come to be known as P3's.
While there are some controversid issues surrounding the use of this authority, it is
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agreed that it is an important authority to maintain for those municipaities who wish to
useit.

Section 22: Thisarea of the Charter grants authority to provide servicesin the areas of
public trangportation, water supply and gas, eectrica or other energy supply

RECOMMENDATION
This section does not grant authority for sewer services and should be expanded to do so.

Section 25: Business assigtance is permitted when it deals with heritage properties or
resources. Thisis more of anissue for older communities where heritage is a market
attraction and could result in many visits to Council for the purpose of tax relief. Agan,
the intent iswell meaning in terms of asssting and encouraging heritage preservetion.
However giving rdief to one group may very well mean giving relief to mog, if not dl of
them. Municipdities may struggle with deciding who should and shoudn't receive
exemptions. Additiondly, those with a number of heritage Sites may find that they need
to pick up the lossin revenue through tax increases to other classes.

Section 26: Generd property powers have been enhanced. Section 26(3) providesfor the
sde of property that is not available to the public. Thereis il the requirement to post
notice, but there is no longer the requirement to offer al property to sale to the public.

This may streamline the ability of aloca government to dispose of land to acommercid

or indudtrid interest. Thisisavery postive step for local governments.

Controlling tenure rights to parkland eliminates the encumbrances in the current process
with the Province. However, the new standards that require elector approva on parkland
iSsues seem more onerous, especidly regarding property exchange. Presently, if
subdivisons occur in adeveloping area, each developer is required to dedicate 10 per
cent of his property to park. Instead of having a number of smal parks dotting the area,
we currently request provinciad gpprovad to amagamate them into one or two. The
Charter seemsto “add” an additiona step of eectoral gpprova that was previoudy not
required. This seemsto be an extra step as opposed to streamlining the process.

Comments regarding the disposition of parkland are smilar to title transfer above.

Section 27: Dedicated parkland can till only be undedicated through the electora
process. There had been some discussion about eiminating the need to go back to the
electorate and it is encouraging to know this authority remainsin the hands of the
ctizens

Section 31: The generd powers of expropriation have been expanded and clarified and
that too is awelcome move.

Sections 35-45: Divison 5 of Part 3 outlines the new ownership of highways provisions.
By vesting ownership of highways in the municipdity, the lengthy highway exchange
bylaw process will no longer be required. Thiswill streamline the development process.
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The broad powers to regulate and prohibit highway uses are a vast improvement over the
LGA. However it isimportant to note the Council must post notice of itsintentions and
provide an opportunity for those who deem they are affected by the process to be heard.
This provides the balance so often spoken of whereby the Charter on one hand provides
new authority for local government while imposing new requirements for public input. It
will be important to monitor this process to determine, in future, the worth of the public
input process and whether or not the requirements in the Charter meet the needs of the
public or make the process so bureaucratic as to wind up being inefficient.

The Charter is slent on the issue of contamination that may be present in road beds that
are trandferred to municipdities.

RECOMMENDATION

The Charter should be amended to include relief for environmentd ligbilities that may
arise from cleanup respongbilities for contaminated road beds transferred to
municipdities through the ownership transfer of municipa highways.

Section 47: The new animd control provisons alow a Council to enact abylaw to
provide for the saizure and destruction of any animd that is suffering to a degree that
cannot be otherwise reasonably addressed. Thisis smilar to the provisons of the
Prevention of Cruelty to Animas Act (PCAA) that provides authority to the SPCA to
seize and degtroy for “critica distress’ that cannot be relieved through medical
intervention. The difference is that the PCAA requires a veterinarian opinion, while the
Charter does not.

The Charter provides new powers to seize animas that have strayed onto private property
or are on unfenced land and not securdly tethered or contained. Thiswill make the job of
the anima control officer much easer to fulfill.

RECOMMENDATION

It is recommended either the Charter be amended to reflect the PCAA for those
municipdities that do not use the SPCA or councils ensure they provide for a veterinarian
opinion within the bylaw. Otherwise municipdities may be open to providing
compensation to an owner if a Court determines the animd’ s suffering could have been
otherwise addressed.

Sections 52-55: The Charter does not carry forward the same requirement as the Local
Government Act Section 692.1 (2) “The building code and other regulations under
subsection (1) apply to al municipdities and to regiond didricts or parts of them not
indde amunicipdity, and has the same force and effect as avaidly enacted bylaw of the
municipdity”. Therefore, in areas where there are no building bylaws does the Provincia
Code till apply? One would assume it would, otherwise the public is left unprotected.
Communities neighbouring unregulated areas are lft at a disadvantage in atracting
business, as the cost of devel opment is considerably cheaper in areas that require no
gandards for building.
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RECOMMENDATION

Divison 8 of Part 3 — Building Regulations has one glaring omisson. The Building Code
Board of Apped isno longer in existence. It is highly recommended the Appeal Board be
put back into the Charter beforeit isintroduced in the House. Also, theissue of joint and
severd ligbility, regardiess of the authority of the Attorney-Generd’ s office should be
included in the Charter. Quite Smply, joint and severd liability should be outlawed and
guidelines for proportiond ligility with time limitations should be established. It is not
that municipdities want to operate with impunity, but responghbility should be

proportiond to the leve of involvement and there should be time limits on ligbility

(suggest 10 years) so that future citizens are not being held ligble for distant past acts.

Section 56-58: Divison 9 — Business Regulations is disgppointing in thet, as previoudy
stated, it does not have the effect of prohibition. However, this section is written in such a
way that it may have the effect of prohibition, depending upon how it is utilized. This
does not replace the need for prohibitory powers and again, it is emphasized in order to
maintain consstency across the Province, which is astated goa of the Charter, that dl
municipdities should have the same powers as set out in Section 209 of the Vancouver
Charter.

There are dso some noted deletions in the regulations such as the regulating of hours. For
example, Sunday/holiday shopping is not addressed in the Charter. It seemsto read that
municipaities now have the full ahility to dlow or disalow shopping time within their
municipaities. The vagueness of the section seems to indicate that licence exemptions
could be tough to sort out. For instance, are business licences still exempt for a business
that rents only two suites? Again, it is reasonable to assume that in order to give more
autonomy to the municipdities that they be given abroader field of authority.

Section 60: The nuisance Situations set out in this section have been expanded. When the
concurrent powers for the protection of natural environment are changed to regular
powers, municipdities will have to carefully review how they ded with offences againgt

the provincid standard for environmenta protection versus offences againgt some higher
standard that may be enacted locally.

Part 4 — Public Participation and Council Accountability

Section 68: Divison 1 of Part 4 does not change the eectora process set out in the LGA
except that municipaities may no longer exercise the ability to charge a nomination fee
(also see Section 177 (3)). Thisisan issue for larger municipdities that have used this
option as ameans of discouraging nuisance candidates such as Mickey Mouse or
Superman. Again, removal of this authority is one more area where the City of

Vancouver has powers not available to the other municipditiesin the Province. Regiond
digtrictswill dso continue to have this bility.

RECOMMENDATION
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Therefore, in the interests of consstency and fairness, this authority should be restored to
dl locd governments.

Section 73: The former counter petition process has been replaced with an Alternate
Approval Process with the threshold of five per cent of the number of eectors now
proposed to be 10 per cent. For large municipdlities, the figure of five or 10 per cent is
not realy aconcern because it is dtill extremely difficult to get five per cent of 100,000
ggnatures let done 10 per cent. However in asmdl village, 10 per cent is till too small
anumber. It would be more appropriate to devel op a percentage based on population and
the smdler the population the larger the percentage of ectors required as a meansto
address proportiond fairness.

RECOMMENDATION

It would be more appropriate to develop a percentage based on population and the
smaller the population the larger the percentage of electors required as a means to address
proportiona fairness.

Section 74 — 78: This section describes the rules for open meetings, including application
to other municipa bodies and provisions respecting certain informd, “ shirt deeve’
meetings.

While the Charter legidation expands the criteria for meetings that may or must be closed
to the public it isnot broad enough. In asurvey of deegates at the 2002 LGMA annud
conference on the provisions of Section 75 (1)(I), commonly referred to as “shirt deeve
sessons’, the margin was 3to 1 (75 per cent No — 25 per cent Y es) when asked whether
the wording of the legidation was broad enough. The wording “discussons with

municipa officers and employees respecting municipa objectives, measures and
accomplishments for the purposes of annua municipa reports’ istoo restrictive.

However, it should be noted that Section 76(2)(b) does permit Council to alow a person
other than officers and employees to attend if Council consdersit appropriate.

Both senior governments have the ability to meet behind closed doors to discussideas
and concepts and it has never been made clear asto why loca governments are not
respongble enough to have this same ability. Therefore, Councils should have the ability
to meet with staff, to hold retreats and discuss ideas away from the public venue. The
Charter clarifies Council’ s ability to include persons it consders gppropriate to attend
closed meetings. Thisis awecome improvement.

RECOMMENDATION
Section 75 is far too restrictive and the reference to “for the purposes of annua municipa
reports’ should be deleted.

Section 83: The Province has agreed to formulate a group of representatives from
UBCM, LGMA, GFOA, business and other interests to come up with a standardized pro-
forma document for annua reporting.
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This should result in annua reports that can form abasis for comparing the information
provided by the various BC municipdities. Thisis exactly the type of involvement of a
technica nature that the LGMA and GFOA are continuing to provide asinput to the
process of the development of the Community Charter.

Asamatter of interest during the Community Charter session at the 2002 LGMA
Conference, a question was put to the delegates asfollows:. “Is the requirement for an
Annual Report necessary?’ The vote was 66 per cent Yes and 34 per cent No. The2to 1
ratio represents a large maority vote of approval, however during discussion it was

evident that the smadler municipaities may lack the resources and gaff to provide a
comprehensive report.

RECOMMENDATION

Complying with the annud reporting requirements of Section 83 will be both onerous
and expensive. This requirement should be removed. Municipa records, for the most
part, and particularly financid ones, are available for public ingpection. It is unclear why
amunicipdity should have to compile dl of thisinformation, including the permissve

tax exemptions and the amount of property tax revenue foregone in ayear when citizens
who are interested in the subject can dready come and ask for the information — the time
to put it into a comprehensive report is redundant and expensive in terms of gaff time.

Section 84: This section concerns mandatory annua public meetings. With respect to
thisissue a further question from the 2002 LGMA conference was posed to the delegates.
It states “Are Annud Generd Meetings necessary? Even dfter it was clarified that the
Charter’ srequired Annual General Meseting can be part of aregular meeting the poll of
those present indicated 64 per cent No and 36 per cent Y es regarding the necessity of
Annud Generd Meetings. The commentary centered around the adage that the Charter
should reduce requirements not add more.

However, municipdities are dready required to report annually for financid disclosure of
expenditures and Council remuneration. Therefore, (assuming the Annua Report
requirements remain in the Charter), it is not too onerous to report the resultsin
conjunction with the financid reporting requirements at a regular scheduled Council
mesting.

Section 85: The Conflict of Interest guidelines are much more specific and clearly
enunciated which will be very helpful for eected officids. However Section 85(4)
requires a councillor to receive lega advice before retracting a declaration of conflict.
Thismay be difficult and expensve to achieve.

It is stated by the Charter Council that there was a need for further input “given the
technical complexity of conflict of interest law”. To accomplish this the Council has
requested the establishment of a working group to recommend improvements to the draft
legidation. LGMA may or may not desire to beinvolved in this particular aspect of the
Community Charter.
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RECOMMENDATION

It should be up to the councillor to make that determination based on whatever advice
they choose to seek, legal or otherwise. They are the ones who will have to live with the
consequences if they are chalenged, therefore they should be able to decide from whom
or where they get their advice and be comfortable with their decison. In addition, it
should be made clear in the Charter that it isthe individua Council member’s
respongbility to determine whether to declare a conflict (and not staff’s).

Section 89: This section stipulates specific exceptions from conflict restrictions and as

with the aforementioned provides greeter clarity than the present Loca Government Act.

RECOMMENDATION

Section 90: The reference to acceptance and disclosure of gifts and use of insider
information should gpply, in addition to current members of Council, to municipd
officers and employees.

Section 92: The gpplication of conflict guiddinesto former and current Council
membersis appropriate.

Section 95: The Charter currently provides only for disqudlification as the punishment
for contravention of the conflict, influence and gift provisons.

RECOMMENDATION
There should be a graduated form of punishment that involves fines, sugpension and
public censure as a means of dedling with less severe forms of ingppropriate behavior.

Part 5— Municipal Government and Procedures

Section 100: This highlights the Council members responshbilitiesinduding developing
and evauating municipa policies and programs that were not present in the Local
Government Act.

Section 101: Section 101(2)(d) now requires the mayor to become directly involvedin
the management of policies and programs. Previoudy, under 218(2)(d) the mayor was
required to direct the management of municipa business and affairsin the context of
ingpecting and directing the conduct of officers and employees so that, if necessary, the
mayor was able to suspend an officer or employee. That previous wording which
included reference to an officer or employee presumably qudified the mayor’ s authority
with regard to the management of municipa business. The reference to saff has now
been moved to a separate subsection (101(2)(f), so presumably the mayor’ s abilitiesto
direct the management of policies and programs are now unquaified?

RECOMMENDATION
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If 50, this change weakens the distinction between the eected body as the developers of
policy and aff asthe operationad body that implement that policy, and should be
removed.

Section 102: This section contains anew duty for Council to respect confidentidity.
Council members past or present, unless specificaly authorized by Council, must kegpin
confidence any records until the record is lawfully released to the public and kegp in
confidence information considered at ameeting closed to the public until council
discusses or releases the information a a meeting that is open to the public.

RECOMMENDATION

Section 102(b) should be reworded to require Council to pass aresolution to release
information discussed in-camera before it becomes public. Thiswould avoid any
confusion by individua Council members when generd discussion about a Council
initiative has occurred in a public meeting where there is some aspect of thet initiative
that has also required Council discussion at a closed mesting.

Unauthorized rdease of thisinformation should be made an offence in the satute (as
written it would only be an offence under the Offence Act), including setting out who
may enforce and how, and what specific pendties gpply.

Section 105: Some municipdities may appreciate the ability under this section to develop
their own oath or affirmation of office,

Section 108: The wording of sections 108(3) and (4) seems to serve no purpose. The end
result is the same as current legidation (what does “must vote’” mean when the very next
subsection indicates what is to happen if amember does not indicate how he or she

votes?)

Section 113: The ability for a Council member to participate in a meeting, or portions of
ameeting, when they are physcdly unable to attend the meeting location could be
atractive to many Councils. Each municipdity woud have the ability in its procedure
bylaw to st the specid circumstances under which this type of participation would be
alowed. However, this section is allittle confusing; does it mean that only one member
can participate in aregular meeting dectronicaly while a specid meeting can be held
with al members absent except the designated municipa officer?

RECOMMENDATION
This should be darified in the Charter.

The oath of office for new coundillors should dso be permissible dectronicaly given that
individuas may be absent during the window of time required to administer the oath to
successful candidates. Electronic meetings are an example of how the Community
Charter welcomes municipa government and governance into the 21% century.
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Section 115: This section is a grest improvement over the provisons for deputy mayor
and acting mayor under the LGA.

Section 116: Thissection isagood improvement over the provisons of the LGA for
reconsderation. Removad of the prohibition againgt reconsdering amatter that has been
“acted on” could cost amunicipdity inacivil action by an affected party that acted on a
Council decision. However, a least Council would clearly have the ability to reverse an
action if they deem it gppropriate to do so.

Section 117: The ability to expe a person from a Council meeting for improper conduct
without having to stop the meeting and go to court to get an expulsion order isan
improvement over the LGA.

RECOMMENDATION

Section 119: Either this section will have to be amended or the transition provisions for
implementing the Charter will have to dedl with the specid ability to adopt an officid
community plan or zoning bylaw & the same meeting & which the bylaw is given third
reading.

RECOMMENDATION

Section 124: This section should Smply provide loca government with the equivaent
authority for revison of bylaws provided under the Statute Revison Act in relation to
datutes rather than wait for a regulation.

Section 129: Clarification thet the ability to gppoint to commissions and committees
includes the authority to rescind those gppointments is good.

Section 130: The ability under this section to establish different rules for the taking of
minutes & Council meetings and the meetings of the various council committees, boards
and commissionsis good.

Section 136: The requirement under this section for the termination of amunicipa
officer to be approved by 2/3 of al Council members rather than 2/3 of those present and
voting is good.

Section 138: The ahility to make it an offence for interfering with municipa officers and
employees could be of great assstance in alabour dispute or in degling with an
individua Council member making persond demands on gtaff time. There remains some
questions, however, such as what does “interference’” mean, and what is the penalty for
“interfering” — should there be a specific pendty outlined in the Charter?

RECOMMENDATION

The Charter should define what condtitutes interference, assign responsibility for
resolving issues of interference and establish apendty. There needs to be a processin
place to protect from future retribution both the staff member who is the subject of
interference and the staff member who raises the issue to be resolved.
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Section 142: At the UBCM symposum Ministry staff provided darification with respect
to this section. A municipa day of recognition is the same as proclaiming a day, week or
month to recognize an event or organization. It does not provide authority to declare a
municipd or statutory holiday.

Section 145: This Section provides protection to the local government in the event a
datutory notice is mailed out or otherwise delivered and is not received by the recipient.
The fallure of the mall or other system to deliver does not negate the process aslong as
the local government has complied with the requirements of the delivery requirements.
No recommendations on this section can be made until Attorney Generd’s Loca
Government Bylaw Forums process and Building Regulation Ligbility review completed.

Part 6 — Financial Management

In regard to benchmarking, municipdities should measure performance in comparison
with itsef and itsgods It isdifficult, if not currently impracticd, to measure againgt

other municipdities, we have to ensure that we get beyond the barrier to implement
meaningful measurement and that there is trust in how the data will be used. To avoid
this, each municipality should determine their own benchmarks, identify the key
performance measures and specify what programs and actions are being put in place to
resolve the issues and monitor performance. The key isthat it doesn't matter how low
your performance starts, the emphasis has to be on improving. Therisk of forcing
standardized performance measurements between other municipaities opens a temptation
to manipulate the results.

Section 157: In regards to borrowing power most financia officers support working with
Municipa Finance Authority to develop aformulathat istied to revenue, rather than
assts (which isrdatively meaningless).

RECOMMENDATION

The revenue formula should contempl ate excluding revenue from unusua or potentiadly
volatile sources, (for example, perhagps should not include greater than 50 per cent of tax
revenue from heavy industriad sources such as coasta sawmills given their precarious
date). There should dso be a provison to include a calculation of ability to pay tied to
cash flow. A concern expressed is that in small municipdities, without restriction on
borrowing tied to ability to pay, the municipdity could get itsdlf in a cash flow problem.
These issues can be worked out through GFOA and MFA joint committees. These issues
are equdly asimportant as the ability for municipdities to enter into more complex
finencing arrangements and partnerships.

Part 7— Municipal Revenue

Section 175: The ability to dlow other tax jurisdictions to be available to municipdities
may be too tempting to resst. Without a commitment from the province or municipa
government to vacate a comparable amount of taxation or revenue room, additiona
taxation to the taxpayer seems inevitable.
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Section 207: Broader authority to provide tax exemptions will pressure Councilsto
expand this area. Once an organization has been given this Satus it is very difficult (and
unpopular) to take it away. Many Councils enjoyed the ability to point out the congtraints
of the Locd Government Act when asked for exemption. They now will have less ability
to use this shidd. While many organizations benefit from exemption few citizens know

or scrutinize this aspect of an annua budget.

Section 209: While the vast mgority of municipdities advised the province they did not
want to provide the possibility for business tax exemptions the province hasignored this
advice and continues to press this point. Thistactic calsinto question the entire principle
of municipa spheres and provincia spheres. The province has made one of its
fundamentd platforms the principle of “no busness subsdies’ yet attempts to dlow for
such in the Charter.

Part 8 — Bylaw Enforcement

Part 8 of the draft Charter dedls with bylaw enforcement, and in generd streamlines and
amplifies enforcement procedures. The discussion paper released by the Attorney
Generd’s Ministry with regard to Loca Government Bylaw Forums should be
incorporated as much as possible into the LGMA' s discussion of the draft Charter.
Having said that, the comments below are confined to the text of the Charter as presented
a thistime. A format that would provide for a cost effective way to enforce what are seen
as“minor” bylaw infractions would be welcome, so long as it does not impose additional
costs on loca government (more passive downloading). The membership should dso be
kept informed with regard to the review being conducted on building regulation liability
and be given an opportunity to commen.

More specificaly, the clarity of thelanguagein Divisons1 & 2 of Pat 8 isgenerdly an
improvement over the LGA.

Section 248: This providesthat Divison 2 of Part 7 of the LGA applies, requires some
clarifcation asto why it includes a section titled “ Indemnification Against Proceedings’
(old Section 287.2), when the next section of the Charter (Section 249) isdso titled
“Indemnification Aganst Proceedings.

Section 249: Subsection (4) appears to indicate that a Council member may vote on a
resolution to indemnify himsdlf/hersdlf. The rationadle needs to be dlarified asit does not
seem agppropriate for amember of Council to be voting on such aresolution?

Sections 250-253: Thewhole of Divison 3 of Part 8 is clearer than the bylaw
enforcement provisonsin the LGA. Council now has the power to enact “ offence”
bylaws (or parts of bylaws) that provide for fines up to $10,000, and for a continuing
offence where applicable, both of which are an improvement.
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It appears from the way the section is set up, that amunicipality may now set up an MTI
system, which may provide for fines up to a prescribed amount, and may adso set up a
further “offence’ regulation which could provide for the higher fine amount mentioned
above; the question here iswhat the “prescribed” amount will be— if it islow, then the
goprovd of the Chief Judge will ill in effect be “required” asit wasinthe LGA; the
assumption from the way the section is set up isthat the prescribed amount will be
considerably less than $10,000.

Fines have been congderably increased and in addition an alowance for continuing
offence fines has been added. It appears that severad fines may now be placed on asingle
continuing contravention and held up during legd chdlenge. Also of interest isthe
minimum fine dlotment. This gives judges optionsin goplying finesif they fed the
maximum is not warranted. Thisisagood inclusion.

Section 264: Emergency tools gppear to be strengthened whereby Council by resolution
or bylaw, but not just bylaw, may declare a nuisance from a building, ditch, watercourse
etc. Thisdlowsfor the undetermined nuisance to be dedt with without the formality of

adopting a bylaw. Thisis a consgderable savings in time and procedure and is welcomed.

Section 272: Itisnot clear how thisis meant to supplement the provisonsin Section 32
(the generd authority to enter on and use property); they are obvioudy worded
differently, and one is more directed to entering onto property in conjunction with the
provison of amunicipa work/service, whereas the other is directed to inspection;
assuming they are distinct powers that need to be outlined separately and specificaly.

Part 9 — Governmental Relations

With the exception of the amilarity of some of Part 9 to the existing (but till new)
dispute resolution provisons that apply to regiond didricts under the Local Government
Act, this part of the Charter isnew ground. It attempts to define some guiddinesfor the
ongoing relationship between loca governments, and between loca government and the
Province.

Thereis good intent behind this section. Building a stronger provincid-municipd
relationship can only foster a better understanding and environment between the two
jurisdictions. However, as outlined below, those guiddines as currently drafted raise a
number of very important questions.

Section 276: The Provincid-Municipa Relations divison is upganding in trying to

foster apositive and cooperative working relationship between loca and provincid
governments. The commitment by the Province to consult with UBCM prior to making
changes to the Community Charter, Locd Government Act or Loca Government Grants
Act dlows a guaranteed voice from those who are affected most by the change.

The additiond commitment by the Province to consult with UBCM prior to any reduction
in revenue transfersis dso commendable. Presently, municipaities wait to see whet their
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find grant will be. By the time they are notified it is usudly too late to do anything but
send aletter outlining their frustration. The Community Charter process will alow input
prior to any reduction. Thisisa sep in theright direction.

However, consultation with a permanent Community Charter Council (CCC) would be
preferable to smply the UBCM, provided that the stakeholders are able to gppoint their
members to the CCC on an (perhaps) annua basis.

At the 2002 LGMA convention, a CCC comprised of 6 representatives from the
Province, and 2 each from UBCM, LGMA and GFOA was suggested. Thiswould appear
not to be gppropriate since the CCC would be "consulting” (i.e. negotiating) with the
Province. The dlegiance of the Provincid members of the CCC would undoubtedly be to
the Province. If the only role of the CCC isto consult with the Province, beyond

providing an information resource and liaison role, it seems pointless to have (additiona)
Provincid representation on it.

RECOMMENDATION
A permanent CCC should be created with the membership appointed annudly by the
UBCM, LGMA and GFOA only.

Section 277: Assuming that Section 276 sets up the “required” consultation (i.e. what
must be done), then does Section 277 gpparently sets up how that must be done. Arguably
the items listed under 277(1)(a) — (c) are broader than those for which consultation is
“required” under Section 276, but till encompass those under that section. That being the
case, consultation agreements as set out in Section 277 could be useful, and giving the
“parties’ (the Province and the CCC) the opportunity to set the parameters is postive.

However, without a requirement that an agreement be reached (as written, thereisonly a
requirement to “use dl reasonable efforts to negotiate an agreement” if one party
requests), neither party can be comfortable that any consultation will be meaningful. As
written, the Province could theoreticaly draft amgor amendment to the Charter, send it
to the CCC with a deadline to respond with comments, receive those comments and if
requested respond to them, then introduce the Bill in the Legidature as originaly drafted

RECOMMENDATION
The Charter should require binding arbitration to settle the terms of any "consultation
agreement” if best efforts to negotiate the termsfail.

Section 278: Following on the above, if thereis no “ consultation agreement” actudly
reached which outlines the parameters of meaningful consultation, then the only
obligation to be enforced is the limited obligation for the required consultation under
section 276. This reinforces the need for the changes recommended in Section 277.

Sections 280 -283: The idea behind this divison istwo-fold; firs it fosters a pro-active
working relationship between the municipa and provincia levels and second, it hasthe
explicit ability to grant additiona powers to municipdities as well as make exceptions to
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gpprovd requirements. This section needs to be tried to see how wdl it works, but it
looks good on paper.

That said, thereisapotentid here for the Province to “vacate’ afield, resulting in public,
politica, or legd pressure on municipdities to then fill the void created. There are no
provisions specified as to how the required resourcesto fill that void (and enforce any
corresponding regulations/requirements) would be obtained/provided, and in fact section
281 specificdly prohibits conferring an authority to impose anew tax or grant anew tax
exemption

Sections 284-292: The dispute resolution provisions are encouraging; the only question
is exactly who are the “officers’ going to be?

RECOMMENDATION:
Claification isrequired to identify Digpute Resolution Officers.

Schedule — Definitions and Rules of I nterpretation: Theideaof having dl definitions
in asingle location within the legidation is supported. However, it gppearsthat they are
not al in asinglelocation yet; see section 249 and possibly other sections.

It may be appropriate to highlight or identify in some other fashion when words are being
used specificdly asthey have been defined, eg. in this schedule see definition of charge
and then use of the word charge in the definition of the word fee.
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GFOA Comments and Recommendations

Asagenerd note, the Community Charter (* Charter’) makes reference to the Local Government
Act (LGA") in certain areas. This begs the question as to whether there will be two legidation
documents governing municipdities. We require clarification as to whether the Charter will be
replacing the LGA in the future when al issuesin the LGA are addressed or if both pieces of
legidation will continue.

Part 6 — Financial Management

Section 148: The provisons of the Charter for this section are the same asthose in the
Loca Government Act.

While the GFOA fully supports the preparation of afive-year financid plan, the
requirement to specifically set out the separate amounts as laid out in these two sections
creates yet another set of numbers to reconcile.

Most budgeting is done by function, not by type of expenditure or type of revenue. The
numbers in the financid plan will not be the same as the numbers in the function budget,
and neither are these classifications relevant to Public Sector Accounting Board
(“PSAB”) reporting where principal on debt is not treated as an expenditure.

Idedlly the financid plan, PSAB prepared financid statements, the Ministry’sM Forms,
and the budget should be prepared in asmilar format to cregte the highest level of
understandabiility for dl users. The MFA isworking with Minigtry to meke the
completion of the M Forms easily done, and would like to see the budgeting processtie
into both the financid statements and the M Forms (the new M Form numbers are being
drafted to come right from the financials).

The GFOA would be pleased to participate in rewriting these two sections.

RECOMMENDATION

The requirements for the five year financid plan format should be reviewed to ensure that
it fitsin the best possible manner with the requirements of PSAB prepared financid
gtatements and municipa budgets.

Section 156: The provisons of the Charter for this section are the same asthose in
the Loca Government Act.

The requirement to amend the annuadly adopted financid plan by bylaw, prior to
making expenditures not in the current year’ s plan (other than emergency
expenditures) is viewed as not practicd, time consuming and unnecessary. The issue
of course, isone of incurring an illega expenditure.

The recommended gpproach is to amend the legidation to provide that amendments
to the financid plan, may be made by Council resolution (excluding the annua
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setting of the financid plan by bylaw), and that section 149 (public consultation
process) would not be applicable thereto. This provison would be quaified to
provide that if the resolution isfor an expenditure, the resolution must set out both the
funding source(s) and the expenditure amount(s), and that the expenditure must not
be greater than a specified amount of the annual tax levy or some other reference
number. These provisions should extend to emergency expenditures under section
156, subgtituting the required financid plan amendment with asmilar requirement
for aresolution. The argument againg this gpproach isthat changes to the Financid
Pan should not be too easy, or frequent, and should have a higher leve of public
accountability that a bylaw process (takes at least two meetings to complete) and a
public consultation process promote.

RECOMMENDATION

Amendments to the financid plan, should be able to be made by Council resolution,
without the requirement for a public consultation process, for items less than a specified
amount of the annual tax levy or some other reference number.

Sections 157 and 158: The provisions of the Charter for this section are the same as
those in the Local Government Act, however, these are the subject of aMinisiry working
group and related changes are anticipated in the find Charter Legidation.

It is recommended that dl ligbilities be subject to the same congtraints regardless of
whether they are debt liabilitiesincurred directly by the municipdity or ligbilities
incurred through public/private partnership agreements. For clarity, while abylaw
process is required when a municipaity incurs debt in its name, such a processis not
recommended for the incurrence of third party ligbilities.

The determingtion of if an item isaliability should be based on PSAB accounting rules,
and should only include those items required to be accrued on the balance sheet of the
municipdity. A ligbility should not include commitments or contingencies.

A “two point” check, regarding liahilities is recommended, based on redigtic and
affordable limits for total outstanding ligbilities, and the annud liability payments.
Basicdly, amunicipdity can incur aliability aslong as it does not exceed these two
limits

The lighility limits should be determined using a revenue gpproach and not be based on
as=ssment or tangible capital assets as the current ligbility limit is. The revenues to be
used for the calculation should be specificaly listed, including only rdliable and

consistent revenue sources (excluding grants, debt, land sdes, transfers from reserves,
donations etc.). A reduction for tax revenues from Class 4 Mgor Industry should be
made, as it is not appropriate that a municipdity be able to leverage itsdf on this revenue
source, given the risk associated therewith. In any case, the limits should also be
considered affordable and reasonable in the circumstances from the point of view of
lenders, leadersin the finance area, and the general public. Please see Appendix 1 for
detalls of the liability limit calculations
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Ladtly it isrecommended that their be no requirement for eector assent (petition process
or referendum) aslong as.
the new ligbility will not put the municipdity above 20 per cent of both of the
dated ligbility limits, or
the ligbility is deemed to be of a health concern nature were a public hedth
order has been issued requiring amunicipdity to address water qudlity, or
there is a requirement for work under the Waste Management Act.
Aswell, Minigtry gpprova of the borrowing bylaw would not be required for debt within
the assent free room.

RECOMMENDATION

The determination if an item is a liability should be based on Public Sector Accounting

Board (“PSAB”) accounting rules, and should not include commitments or contingencies.

The liability limit for a municipaity should be based on a “two point” check based
on a limit cdculated for totd outdanding ligbiliies and annud ligbility payments
These limits should be based on revenue, as defined by PSAB accounting rules, and
only including reliable and consstent revenue sources. A reduction for tax revenues

from Class 4 Mgor Industry should be made.

There should be no requirement for elector assent (petition process or referendum), or

Mlnlstry approva of aborrowing bylaw, aslong as

the new ligbility will not put the municipdity aove 20% of both of the stated

lighility limits, or

the liability is deemed to be of a hedth concern nature where a public heath order
has been issued requiring a municipdity to address water qudity, or there is a

requirement for work under the Waste Management Act.

Sections 162-166: The provisons of the Charter for this section are the same asthosein
he Local Government Act, however, these are the subject of a Ministry working group
and related changes are anticipated in the fina Charter Legidation.

It isimportant that the long-term borrowing process be streamlined and smplified as
follows
i.Municipdlity to give four readings to a borrowing bylaw;
ii.Bylaw forward to the regiond district for approvd;
iii.Where the regiond digtrict has gpproved the municipa borrowing bylaw, the
regiond digtrict will goply to the Minigtry for a Certificate of Approvd; and
iv.Once the Certificate of Approva isreceived, copies of the municipa and regiond
digtrict bylaws and a copy of the Certificate of Approva are forwarded to the
MFABC.

It would be useful if amunicipaity can pass a borrowing bylaw (subject to the liability
limits) that exceeds its current project’ s anticipated costs, and this bylaw can be parked at
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the MFABC and drawn down through Council resolutions when the borrowing cogs are
deemed desirable.

RECOMMENDATION

The long-term borrowing process be smplified to require the creation of only one
borrowing bylaw with one point of gpprova from the Minigtry, that can cover multiple
items, and that can be drawn on as required by the municipaity via Council resolutions.

Section 172: Section 172 (2) states, “If the amount to the credit of areserve fund is
greater than required for the purpose for which the fund was established, the Council
may, by bylaw, transfer dl or part of the amount to another reserve fund.”

The legidation should dlearly establish what is the criterion for determining if abaance

in areserve fund “is grester than required for the purpose for which the fund was
edablished.” Isit sufficient for Council to smply change ther priorities (i.e. no longer
want to build the swvimming pool, but wish instead to use the reserve funds built up for
the swimming poal, for updating the road infrastructure, etc.)? Thelack of clarity creates
an unnecessary leve of uncertainty.

It is recommended that this section establish that Council can make this determination at
their sole discretion (i.e. they can smply change their priorities), subject to gpprovad by
the Minister under exceptiona circumstances. Aswell, if Council collects revenues under
an agreement/contract or under specific legidation that dso specifies what the revenueis
to be used for, the transfer should only be permitted if the revenue is excess for the
specific purpose (i.e. works where chegper). It is assumed that this would be the case by
law, but if not the legidation should be worded accordingly.

Section 172(8) states “ As aredtriction on subsection (2), atransfer from areserve fund
established for a capital purpose may only be made to another reserve fund established
for a capita purpose.”

The redtriction that atransfer from a capita reserve, found to be “ greater than required
for the purpose for which the fund was established,” can only be made to another capital
reserve isunduly redtrictive. If aloca government experiences an unexpected and/or
ggnificant, on-going revenue |oss or operating expenditure increase, the loca
government may wish to use some funds set asde in capital reserves to phasein the tax
effects on the local taxpayers. These options should be available to Council.

It is recommended that atransfer from a capita reserve to an operating reserve be
permitted with the gpprova of the Minister, under exceptiona circumstances.

RECOMMENDATION

Section 172(2) should clarify whet isrequired to establish “if the amount to the credit of a
reserve fund is greater than required for the purpose for which the fund was established”.
This section should aso establish that Council can “simply change their priorities’, and
transfer the then surplus reserve funds to another reserve, subject to approva by the
Minister under exceptiond circumstances.
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In Section 172(8), the redtriction that “excess’ capita reserve funds can only be
transferred to another capital reserve fund, should be exempted subject to Minister
gpprova under exceptiona circumstances.

Section 174: The provisons of the Charter for this section are the same asthosein
the Local Government Act.

In essence this section provides that an eected officia could be removed from office
and held persondly liable for authorizing an illegd expenditure, if they relied on
information supplied by an employee who was negligent. This does not seem
gopropriate or fair and an eected officid should be protected in this Stuation.

RECOMMENDATION

The possibility that an eected officid could be held persondly ligble for approving an
illegd expenditure, when she relied on information provided by an employee or officer
who was acting negligently, should be removed.

Part 7— Municipal Revenue

The Community Charter does not itself contain any new revenue sources for Locd
Governments.

Section 175: It isimportant that the Charter ultimately include new revenue sources for
municipdities

Protection of the Property Tax Base: The property tax base is the source of the
mgority of municipa revenues. Thus, acommitment by the Province to leave this taxing
sourceto local and regiond governments aone, or a a minimum commit to not eroding
any more of this taxing room, would be welcome.

Provincial Home Owner Grant (“PHOG”): A commitment to diminate the PHOG
from the property tax areais desired. The PHOG creates unnecessary adminisirative costs
and could more effectively be dedlt with through avenues. sueh-asicometaxes:

Below are some comments respecting the potential new revenue sources in asidentified
in the Community Charter Discussion Peper.

75 per cent of Traffic Fine Revenue: The promise to transfer 75 per cent of
traffic fine revenue to loca governments is welcome, dthough it should be
pointed out that this Smply offsets the ever-increasing cogt of policing and that
the extra revenue will amount to about five per cent of policing costs for most
loca governments.

Tax-Equivalent paymentsfor Crown Cor porations. Crown corporations
should be required to pay property taxes on the same basis as al other businesses
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(on taxable assessed value). 1dedlly, this requirement would extend to dl
provincidly controlled entities, such as schools, hospitas etc.

Road Tolls: Thisisacomplicated areaand it isimportant that the use of road

tolls be carefully regulated and managed & the provincid leve. Inany casg, it is
fdt that loca road tollswill be of limited gpplicability except for very sgnificant

capital projects such as new bridges etc.

Hotel Room Tax: Suggestion that restriction “could be loosened somewhat” is
not enough. They should be removed atogether.

Fuel Tax: Good idea. Fue tax should be decided on aregiona basisto avoid
cross-border comptition.

L ocal entertainment tax: Good idea. It is notable that this tax would likely only
be efficient for larger locad governments who can afford the administration cogts.

Resort Tax: Good idea. Likey limited gpplicability.
Parking stall tax: Good idea, and may have merit in some jurisdictions.
Fees as Tax: Good idea. In addition to the fees this may be gpplicable to in the
Discussion Paper, consderation should be given to fees the costs of which are
hard to identify such as business licenses.

RECOMMENDATION

The Charter asit exists does not include any new revenue sources, and it is very
important that the final versgon of the Charter does.

All new sources of revenue are welcome. It is preferred that the new sources of revenue
be those that would represent a share of existing Provincia sources, thus not creating a
further burden on citizens, have reatively low implementation and ongoing

adminigration cogs, and be of benefit to most loca governments. Aswadll, as
gppropriate, the provision for the new revenue source should come with the right for the
municipdity to require an audit of the information supporting the tax or charge a the
expense of theindividua or company being so taxed or charged.

A commitment by the Province to vacate the property tax area as a source of revenue, or
a avery minimum to not erode this revenue source further is strongly desired. Aswell,

it is desirable for the Provincia Home Owner Grant to be removed from the property tax
process entirely.

Sections 177- 199: The provisons of the Charter for this section are the same asthose in
the Loca Government Act.
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The requirement to set dl fees by bylaw is not practica. Council mugt till beinvolved in
passing bylaws to set fees for photocopying and deciding on how much to charge for
lockers a svimming pools. This could be smplified by alowing Council to st by bylaw
ether certain types of fees, or fees under a certain value, that can be set and changed
from time to time by designated dtaff.

RECOMMENDATION

The requirement that dl fees must be set by bylaw, should be softened to dlow Council
to specify by bylaw either certain types of fees, or fees under a certain dollar amount (set
by regulation), that can be set and changed by designated staff.

Sections 183 —192: While some of the rues for parcel taxes are smplified, the procedure
around “courts of revison” gill seems overly bureaucratic, and should be smplified.

The legidation should explicitly state that section 12 of the Charter appliesto the setting
of feesand parced taxes. In other words, it should be possible to establish afee or parcel
tax that establishes different classes of persons, places, activities, or other thingsand set a
different rate therefore.

The ability to establish a parcd tax that establishes different classes of persons, places,
activities, or other things and set a different rate therefore, is expresdy prohibited under
section 176(2). This prohibition should be removed to provide grester operating
flexibility to local government.

The gpplicahility of section 12 of the Charter to fees and charges seemsto be the
intention (as this power was given in the Local Government Act and it has been stated
that the Charter does not remove any powers currently held by local government),
however, the structure of the Charter does create some doubt and should be amended
and/or clarified accordingly. Following isalegd argument that should be considered,
prior to findizing the Charter:

Section 12 of the Charter provides generd authority to differentiate among
factors and classes when making bylaws. [Inthe LGA, asmilar provison
appears for services at section 518.1(1)]. The generd fee authority is
LGA s. 363].

However, Charter section 177 provides the more specific authority for
imposing a fee and given the prohibition of Charter 176(1), sectionl77 is
the better section to rely on when establishing afee.

Subparagraph  177(2)(b) is comparable to the LGA 363(2)(b) in that
177(2)(b) dlows for differentid fees based on “any factor specified in the
bylaw, including by edtablishing different rates or levels of fees in relaion
to different factors’.
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The authority of the LGA 363(2)(c) - to impose a fee or charge for
different classes of persons, property, busness and activities and different
fees or charges for different classes — has been removed from the
comparable provisons in the Charter sectionl177.

The fee charging authority is not included as a "fundamenta power” of the
Charter, unless perhaps in section 7(4) a fee could be understood as a
“requirement” that may be imposed through bylaw in relation to business,
busness activities and persons engaged in busness. Differentid fees for
different classes might therefore be read as being encompassed by section
7(4) and 177(2) as akind of requirement.

In the regulation of cariers, Charter, section 38 [LGA: 657] the express
authority to establish different classes of carriers and make different
provisions for different classes [LGA 657(3)] has also been removed.
This suggests that the removd of the authority to impose different fees on
different classes was ddiberate and intentiond.

Read in conjunction with 176(1) and section 9 [powers are subject to
specific restrictions; and must be exercised in accordance with this Act],
the absence of a gpedific provison authorizing fees that didinguish
between the above mentioned classes [as in LGA 363(2)(c)] might be
interpreted as meaning a municipdity cannot impose fees [as a kind of
"requirement”] that distinguish between persons, property, businesses and
activities.

It is possible that a court might interpret the wording of section 177(2)(b)
a being aufficiently globad - “any factor specified...” to encompass the
sad classes, paticulaly in light of section 12(2). Also, section 176(2)
dates that section 12(2) does not gpply in relation to bylaws imposing
taxes, possbly implying that it does apply to fees.

However, the common law indicates that the power to discriminate must
be authorized by law dther expresdy or by necessary implication: R v.
Sharma [1993] 1 S.C.R. 650; Adams v. Cranbrook (1979) 99 D.L.R. (3d)
484. Also see Rogers text on The Law of Canadian Municipal
Corporations.

After section 363(2)(c) was enacted, it was thought that different fees
could be charged to different classes of persons as long as the fee did not
offend any other law (e.g. Charter, Human Rights legidation).

Satutory amendments are interpreted as being intentiond and remedid.
The context and purpose of the legidation are important. The authority
currently expressed in LGA 363(2)(c) may have been removed in the
Charter 177 with the intention of diminating redundancy; but its absence
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could be understood as intended to relieve classes of persons, businesses,
property and activities from discriminatory fees.

RECOMMENDATION
The procedure for Court of Revison should be smplified.

The legidation should specifically state that section 12 of the Charter gppliesto parce
taxes and fees and charges, dlowing a different parcel tax to be establish based on
different classes of persons, places, activities, and/or things.

Section 203: When comparing the LGA and the Charter it is noted that section 203(1)(b)
now provides atax exemption to "land, improvements or both owned by a
municipdity..." whereas the LGA, in section 339(1)(a) previoudy said "vested in, or held
by" instead of owns, which gppears to be a sgnificant reduction in scope.

Aswell, section 203(4) has added (b), the exemption for municipaly owned land, to the
list of subsections that "only extend to Section 180(1)(a) municipa property taxes'. See
section 340(6) of the LGA. While other legidation may exist to extend the municipd
exemptions to other government taxes this appears to be a narrowing of powers currently
provided for by the Local Government Act.

Lagtly, under the LGA section 339(1)(g) councils could decide to exempt a church hal or
land surrounding an exempt church and/or church hal by passng a bylaw that would
exempt the property until, and if repeded. Under the Charter this now requires the
passing of a bylaw that would exempt the property for up to ten years only. The implied
requirement for Council’s to periodicdly revist the issue of church exemptions is not
gopropriate, this should be left to local discretion.

RECOMMENDATION
Section 203(1)(b) and 203(4) should be expanded to include the same wording as the
corresponding section in the LGA.

Section 203(2)(h), should be amended to include the same level of power to Council to
exempt a church hdl or, land surrounding an exempt church and/or church hdl, as
provided inthe LGA,

Section 207: The ability for Council to provide a permissive tax exemption has been
sgnificantly expanded to include any not for profit corporation, which is very broad. The
Locd Government Act currently redtricts the ability of Councilsto legaly provide tax
exemptions to salf-sufficient charitable organisations (with certain exceptions), dthough
many Councils throughout the province did not adhere to the letter of the law.

This expanson will add costs to municipdities in deding with requests and likely cregte
inconsstencies in tretment for like organizations between municipdities, suggesting that
such an expangon is not desrable. However, since the exemptions are permissve,
Council can set gppropriate limitations through policy or bylaw.
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RECOMMENDATION
The expanson of powersin section 207 respecting tax exemptions to non-profitsis
supported.

Section 209: This section provides Council with the ability to extend a tax exemption to
certain Class 4 or 5 properties under certain circumstances. The potentid for exemption is
restricted to anew industry (Mgor or Light) to the province, an existing municipa
businessto aidein their expangon or an existing business that needs assstance to
continue operating. It isamgor change that attempts to balance the needs of
municipaities wishing to atract business through tax exemptions with those that are
concerned about the introduction of mercenary inter-municipa competition for business
through tax concessions.

Theintroduction of thislegidation confinesinter-municipa property tax competition to
catering to the location of anew provincid industry. The other two criteriawill put
pressure on Councils to enter areddm of industrial assistance that has been the source of
much criticism of the provincid governments for ballouts of falling industries. The

ability to bein apostion to consder assistance for aloca industry is another tool that
Councils can cdl upon, hopefully within awel-defined policy statement, to manage their
loca economies.

The expansion of the ability to provide business tax exemptionsis the subject of
“Continuing Work” of the Community Charter Council and remains a.concern of many
municipdities fearing that the tax competition that would result will creste a“race to the
bottom” that would, ultimately, be to the detriment of al BC municipalities.

Some other concerns on this section are as follows:
- There will be congderable added administration when introducing well-defined

policies to manage thisincentive and/or assistance program.
By only dlowing exemptions for industrid property classes, an unfair advantage
isintroduced in the businessworld. Competing businesses may be classed
differently based on zoning of the property.
By assisting new or falling industria property through tax exemptions, the tax
burden is shifted to the remaining indugtrid properties. The burden at timesis
shifted to the competitors. This creates an unfair playing field for competing
businesses.
This process may help larger indudtries enter into the market potentiadly putting
smaller competing industries out of business.
Adds competition between municipaities. Sharing information with other
municipaities may no longer exist. Increasein adminidrative costs if each
municipaity must research issues independently.

RECOMMENDATION
The expangion of powersin section 209 respecting tax exemptionsto Class 4 or 5
properties under certain circumstances, is not supported.
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Section 210: This section requires newspaper ads once aweek for two weeksin arow
describing the exempted property (owner), reason for the exemption and the estimated
property taxes foregone by the exemption. The need for public exposure is a fundamenta
component of an open government, but the costs associated with this mandated exposure
requirement are not warranted.

RECOMMENDATION

The requirement for specific advertisng of permissive property tax exemptions should be
eliminated. The name and amount of taxes forgone only, should be required to be
reported in the Annual Report.

Section 211: The provisons of the Charter for this section are the same as those in the
Loca Government Act.

The effect of the LGA and the Charter is to make land, leased by a municipdity from the
Crown and used for a public park or some other exempt purpose, taxable. While there is
some disagreement on this interpretation of the Charter and the Locd Government Act
the fact is that at lesst one municipdity (City of Delta) has been paying property taxes on
land leased from the Province and used as an active park for a number of years, after
having disputed this issue through the British Columbia Assessment Authority with the
involvement of the Minidry.

The Vancouver Charter has a specific clause that exempts properties leased by the city
and used as parkland.

RECOMMENDATION

It is recommended that the Charter include a specific clause that states that land or
improvements leased by a municipaity from the Crown and used for amunicipa purpose
should be exempt from property taxation.

Section 216-219: The provisons of the Charter for this section are the same asthose in
the Local Government Act.

A municipdity should have the option to require payment of property taxes prior to July
2 each year without the requirement to provide taxpayers with the option of choosing
ether the genera tax collection or dternative municipa tax collection scheme. Thisis
necessary from asmple cash flow perspective, especidly for smaler municipditieswith
little surplus and/or reserve bal ances.

RECOMMENDATION

A municipdity should have the option to require payment of property taxes prior to July
2 each year without the requirement to provide taxpayers with the option of choosing
ether the generd tax collection or dternative municipa tax collection scheme.
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237 Tax Sales The Charter does not make any changes respecting the tax collection or
sale process, however, there are a number of specific and generd concerns that should be
consdered in this area:

Elimination of “third party” involvement in the process during redemption
period: The current system of auctioning propertiesto third parties and paying
interest on redemption by the owners should be diminated. Sinceit is rare that
properties are not redeemed within the redemption period, it adds little value to
the process. The adminigtration involved in conducting the sale, collecting and
holding of the upset price, registration with land titles and processing of refunds
adds unnecessary complexity to the process. Aswadll, the payment of interest
encourages speculation by prospective purchasers.

Eliminate the automatic transfer of titleto the municipality if not sold or
redeemed: Thefact that the current system requires the sae of property and the
assumption of title by the municipdity if there is no bidder, dso exposesthe
municipdity to large potentid liabilities relaed to environmenta and other issues
it could inherit with property. For example, assumption of responghility for land
fill Stesor leaky condos.

Introduction of flexibility of municipalitiesto enter into extenson
agreementswith taxpayersfor tax payment (i.e. avoiding tax sale when
would otherwise be required): Theintroduction of the extenson agreement can
ass gt taxpayers caught in unusud circumstances to make payments over a period
of time. The extenson agreements could be limited to a one year period.
Agreements should be gpproved by Council and only used in exceptiond
circumstances.

M ethods to handle cases of mental disability and other circumstances
through the public trustee’ s office: Municipdities should be able to refer
Stuations to the Public Trustee when there are circumstances suggesting mental
incgpacity and disabilities.

Concept of “Market Based Forfeiture”: This concept is not supported by
GFOA.. Although market value may protect the property owner againgt 1osses, it
puts the municipdity at risk. Loca governments should not be forced into the
business of buying and sdlling red estate. Again municipdlities could be forced
into assuming title for unwanted properties, usng working capitd. Providing a
guarantee of recalving market vaue provides little incentive for ddinquent
taxpayers to ded with outstanding taxes on a proactive basis. In depressed
markets or for property with inherent problems like “leaky condos’, owners may
be encouraged to default and avoid the risks and costs of disposal.

Manufactured (“mobile’) Home Taxes. As mobile homes are chattel not red
property, dl the provisons deding with ther taxation arent found in the Locd
Government Act. There are other dtatutes like the Manufactured Home Act and
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the Manufactured Home Tax Act that dso govern how they are taxed and the
three datutes (plus the rurd tax datute) dont al have provisons that work
together sengbly.

In summary, these Acts provide inadequate collection provisons and result in
time consuming and expengve adminigtration of property taxes on mobile homes.

The current provisons of seizure under distress to enforce tax payment is too
expendve to be practicd and there is no dterndaive process for far and efficient
recovery of collection costs. There is the need for specific legidation to provide
for the recovery of collection costs and create enforceable incentives for prompt
property tax payments Smilar to those provided for other properties under tax sale

provisons of the act.

Notification: The process of notifying each owner, spouses, charge holders and
others who have or may have an interest in the property needs to be reviewed. If
municipalities where required to only serve notice, by registered mail, to the

registered owner(s) and charge holders whose names appeared on the assessment

roll and title at the land regidtry office, the process would be much smpler and
manageable. Therewould be lessrisk that asde could be set aside due to
insufficient notice.

Escheated Assets: Municipdities currently have no authority to sell, at tax sale,

property of a dissolved corporation that has taxes in arrears and whose assets have

been escheated to the Province.

Polluted Property: The legidation requires updating to provide for the recovery
of municipa cogts of monitoring a polluted property acquired through tax sdle
during a period prior to the Province declaring it to be a contaminated Site.

Seizure of Rents: Municipdities should be afforded the power to seize rents from

tenants occupying property where there are outstanding property taxes.
Municipdities should be able to notify tenantsto pay rents to the municipdity
rather than the property owner. Provison would have to be made to avoid the
municipdity becoming ligble to tenants.

One modd to consider is the Ontario modd of land sdes, whereby properties are digible
for tax sae after two years for unimproved properties and after three years for properties
with improvements. This gives additiond time for property ownersto clear delinquent
taxes. The tax sale process follows a process of notification of stakeholders smilar to the
current process including registering notice of pending tax sale on title at the land registry
office.

Property owners and others may redeem the property any time within the year for the

redemption price. Council may aso approve extenson agreements with property owners
if the circumstances judtify the extenson of time. Under the current process, thisisonly
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dlowed if the municipdlity is the purchaser through defaullt.

The process culminatesin atrue sde of the property by public auction if it is not
redeemed. Bidders will come to the auction knowing that the property title will be
trandferred following the sdle and, athough 4till looking for a bargain, will be prepared to
bid serioudy.

Aswadl, the municipdity “may” register the property in the municipdity’s name if there
is no successful bidder willing to pay the redemption price. In essence the transfer is
“set-asde’ until any ligbility issue can be dedt with.

RECOMMENDATION
Thetax sale provision of the Charter should be reviewed and updated. The GFOA would
be an integra player in this review and would be pleased to participate theren.

353 of L ocal Government Act -One per cent Utility L evy:

The cregtion of the Community Charter provides the opportunity to correct many of the
difficulties that have been encountered with the one per cent utility levy that is collected,
in lieu of property taxes, under section 353 of the Locd Government Act. The levy is
currently based on one per cent of the gross revenues of the utility companies.

The act provides local government with the authority to collect one per cent of gross
revenues from the utility companiesin recognition of the difficulty of assessng the vdue
of wires, cables, poles and other equipment used by the utilities. Gross rentals have been
interpreted, by the utilities, as Smply the basic telephone line rentdl, which isto the
exclusion of many other revenue sources such as phone packages, long distance charges,
etc.

It has aso been the experience of the municipdities that the identification of newcomers
and the collection of the levy from them have not been adequately covered in existing
legidation, providing the newcomers with a competitive advantage over an incumbent
service provider.

Theinability to verify the correctness of the amounts remitted by utilities or to provide an
effective remedy for non-payment is another issue that should be addressed in the
cregtion of the Community Charter.

Options to address the above should consider clarifying the meaning of gross revenue,
requiring audited back-up of the amounts remitted (the cost of the audit to be absorbed by
the utility companies), enhancing the collection authority and providing clarification that
newcomers are required to submit the one per cent levy in amanner consstent with
incumbent service providers. Aswell, an efficient remedy for non-payment needs to be
introduced.
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Idedlly, the levy would be replaced with a property assessment basis of taxation,
providing congstency with the other property taxes payers.

RECOMMENDATION
The 1% utility levy should be replaced with property taxation of the same.

744360

32



Building Officials’ Association of BC Comments and
Recommendations

While the proposed Charter appears to contain wording in Part 8 and other Parts that
provide for broader authority, the language is too broad, providing little framework for
the Courts and Councils to understand the intent or limitations of the authority. There are
also some requirements that appear to have been deleted, or at least not dedt with, at this
time.

Part 2 — Municipal Purposes and General Powers

Section 7: Section 694 of the Local Government Act outlined the authority of local
government to enact regulations by bylaw. It appears that thisis now contained in
Section 7(3) of the proposed Charter which identifies a number of generd spheres of
authority and four spheres of concurrent authority that would involve discussons with,
and gpprova by, the Province. An example of this would be additiond requirementsto
the hedlth and life safety provisons of the code. This gppearsto provide locd
government with greeter flexibility to establish regulations specific to their needs,
however, within aframework involving Provincid gpprovd, to ensure congstency of
regulaions across the Province.

Section 697 of the Loca Government Act provided the municipdity with authority to
adopt Nationd codes. it is unclear whether or not Section 7(3) covers the issue of
adopting other regulations, such as Gas Safety, Electrical and Fire Services Acts, which
aso reae to hedth and safety.

Section 698 of the Locd Government Act provided loca government with the authority
to develop bylaws to ded with unsafe buildings, structures and demolitions. Thisisan
essentid tool required by loca government and, again, it is unclear whether or not
Section 7(3) of the proposed Charter covers thisissue.

Section 8: Section 8 (1)(c), asimpacted by 8 (4). Does this provide an opportunity for a
municipality to add or delete aregulation’s gpplication under (b) on amunicipdity
specific, for example, a specific municipdity being the only one to have a requirement

for gorinkler ingdlationsin Sngle-family dwellings. This Section is much briefer that

the current Locad Government Act, Divison 21. Noteworthy omissions include reference
to an Appeal Board and to securities. The Charter takes a broad approach to matter of
hedlth, safety, or protection of property, whereas Section 694 (1) of the LGA is more
gpecific. Presumably the broad approach will ill enable us to do whet is not specificaly
itemized inthe LGA.

RECOMMENDATION

Thereisaneed to ensure the Building Code apped Board continues. Thisisthe only
legaly binding ability of an owner to gpped the interpretation provided by the Building
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Officid or Authority Having Jurisdiction. The composition of the board is by Minigeria
appointment and that process is recommended to continue.

Part 3 — Additional Powers and Limits on General Powers

Section 23: This section appearsto allow local government the opportunity to enter into
an agreement for service ddivery with other jurisdictions. This may provide locd
government with an opportunity to provide plan review, ingpection or licencing services
to neighbouring municipdities thet may be unable to provide this service. While on the
surface this seems smple, there are a great number of legdl and logigtica questions that
would have to be addressed to consider offering this option.

Section 52: Section 52(1) of the proposed Charter does not include reference to zoning
and land use bylaws and it is assumed thisis covered under Section 7(3) or another Part

of the Charter. Section 52(1) states: “ A Council may ONLY exercise its authority under
Section 7(3)(m) or this Division for health, safety or protection of persons or property.”

RECOMMENDATION

This section needs clarification is required as to where this leaves issues, such as energy
efficiency, security, access for the disabled, etc.

Section 53: Under Section 53, it appears that the powers of Local Government to
withhold an occupancy permit, have been expanded from the health and safety
requirements of the bylaws or any satute to Provincid building regulations, any
requirements established under a building/structure regulatory bylaw, or any other
gpplicable bylaw,” any other hedth or safety requirements established by municipa
bylaw and any other Federd or Provincid enactment in relation to hedth or safety. The
new wording gppears to clarify rather than change the intended scope of the Local
Government Act. The critical dements remain hedth and safety.

Section 54: Section 54 is essentialy the same wording as contained in the Local
Government Act. The wording, however, does result in some concernsin that it refersto
certification of compliance of the plans with current Building Code and other gpplicable
enactments respecting safety. The reference to only plans and not construction, aswell as
the reference to unqudified compliance, is incongstent with the current wording of the
code in requiring Letters of Assurance for subgtantial compliance of design and field
review.

RECOMMENDATION

Theterm “ certification” and “ implied unconditional compliance” isof mgor concern
for the Architecturd Indtitute of B.C. and the Association of Professona Engineers and
Geostientists of B.C. Sentence (b) of Section 54 should aso be consistent with the code
requirement for certification of field review aswdl asdesign. Thisissue must be
considered in conjunction with proposed changes to legidation dedling with lighility.
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Section 290 of the Locad Government Act, which provided for alimitation on municipa
liability regarding building plan gpprova where the municipdity reied on the
certification of a Professond, appears to have been deleted unlessit isto be found
esawhere. Thereis an outstanding issue regarding why the existing provision did not
cover ingpections and it is assumed that this whole issue has been placed within the
purview of the current liability review.

Section 55: This section hasthe sameissue asin 54. In addition, the wording of
Qudified Engineer isadefined term. The Locad Government Act used the wording,
"Professond Engineer with experience in geotechnica engineering”. The LGA wording
IS more appropriate.

Part 6 — Financial Management

Sections 171 and 172: Section 171 (1) and 172 (1) appear to dlow the opportunity for an
authority to establish areserve fund through bylaw for the purposes of creating an
insurance fund to address lack of MIA insurance coverage on water penetration problems
or full sdf insurance should amunicipdity wish to congder.

Part 7 - Municipal Revenue

Section 241: Section 241 (1) continues to alow the municipality to add feesto the
property taxes for work done or services provided to land or improvements.

Part 8 - Legal Proceedings and Bylaw Enforcement

Section 251: Part 8, Division 3, addresses Bylaw Enforcement wherein Section 251 sets
out the fines that supersede the offence act’'s maximums and provides greater
ability/emphasis for enforcement. However, thiswill dso require assstance in the Courts
to actudly have the maximum impaosed, based of course on the severity of lack of
compliance with judgment.

Part 8 dso appears to provide authority to local government to levy fines up to a specified
amount without having to use the Court system. Thiswould provide asmplified dternate
process to encourage compliance without having to go through costly and time-
consuming Court process. It is understood that Council may now designate any bylaw to
be aticketing bylaw. It appears that the Charter under Section 251(3)(b) now provides
the authority to Council to utilize tickets with respect to continuing offences.

Section 263: This addresses Enforcement by Civil Proceedings, it appears thet thisisthe
section which gives power to the municipdity to enact, through the Supreme Court of
BC, injunctive measures.

Sections 264-271: Part 8, Divison 6 addresses, Requirements for Remedid Action,
which includes *“nuisance” and the procedures therein. This replacesthe Local
Government Act Section 727.
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Sections 272-275: Part 8, Divison 7 addresses, Other Matters and includes filing Notices
on Title that building regulations are contravened. There is some confusion between
different parts of the Charter covering Smilar matters.

The requirements of Section 701 of the Loca Government Act are now contained in
Section 272(3) of the proposed Charter. While the Loca Government Act required
Council to hear the owner before filing a notice againgt the land title, the proposed
Charter only requires Council to provide a reasonable opportunity to be heard. This
would smplify the current process that currently can be disrupted where the owner
refuses to appear.

RECOMMENDATION
It would be of assstance to have clarification on the difference between how Council
may dedl with building regulation contraventions and a nuisance.

Part 9 - Governmental Relations

It isinteresting to notein Part 9 of this document that under continuing work for the
provincid government to abide by municipa zoning and land use bylaws that thereisno
mention as to permits and licences. The issuance of building permits, review of plansand
conducting field inspection services isn't addressed and would form an additiond level of
revenue.

Continuing Work and Other Issues

Building Code: Section 692 of the Locad Government Act, which outlined the adoption
and application of the Building Code, appears to have been deleted. Unless contained
elsawhere, this Section is required in order to outline the process for cresting building
regulations and ensuring that those regulations consstently gpply to dl jurisdictions
within British Columbia

RECOMMENDATION

The regulations currently do not apply to dl areas within B.C., and this should be
considered with any proposed changesto the Act.

Building Code Appeal Boar d: Section 693 of the LGA created the Building Code
Apped Board. The Apped Board does not exist in the Charter. Hopefully thisisan
oversight.

RECOMMENDATION

The Apped Board should continue asit is the only mechanism by which an owner or
higher representative can file an gpped regarding a difference of opinionin the
application of the Building Code to a specific property.

Building Regulation Liability: Thisisan issue that must be contained in the proposed
Community Charter. The present legidation, which includes Joint and Severd liability
provisions, has proven to be unsatisfactory, especialy with respect water ingress clams.
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Whileloca government should gtrive to retain their important third party role in the plan
review and ingpections of buildings and structures, they require protection against
unwarranted liability exposure through the creetion of proportionate liability and reduced
limitation period. Even the crestion of proportionate liability may not provide sufficient
protection unless the Province mandates required insurance and ensuresthet it is
available at areasonable cost. It should be noted that currently, insurance against water
ingress clamsis not available to anyone, including loca government. The Attorney
Generd’ s office has created a discusson paper on the issue of ligbility legidation, which
aso requires review and comment.

L and Use Bylaws Applying to Crown Corporations: It isunclear whether or not the
scope of this Section is limited to land use and zoning bylaws or isintended to gpply to
compliance with codes and other loca government bylaws. Recent dedlings with the
Rapid Trangt authority with respect to permits and ingpections for Skytrain ations
clearly emphasises the need for legidation requiring Crown corporations and other
Provincid agencies to comply with the bylaws and regulations enforced in the
juridiction in which they are located. This would aso result in additiond revenue for
loca government.

New Revenue Sour ces: It's doubtful that there is an appetite for additiona locd taxes
and chargesto offset some of the hard or soft downloading that the Charter proposes.
Current perception of the public is thet they are dready paying more than the level of

sarvice provided. Perhaps, some consideration should be given to expanding the services

dready being provided, eg., renewa of driver’slicences, obtaining marriage licence,
goplying for a passport, mailing a parce, payment of car insurance, distribution of
firearms, forms or transfer of property forms. For the most part, these are dl
adminigrative, derica functions that municipa saff could perform as well as anyone.
Municipdities could collect a processing fee from the gppropriate government body or
Crown corporation and, at the same time, provide areal and probably more effective
service to the community.

Municipal Bylaw Courts. The cost of operating a bylaw Court may not warrant the
benefits. A bylaw Court might be useful for some types of bylaw enforcement but it's
questionable whether or not it would be very useful for the type of issues dedlt with by
Building Departments. The mgority of building issues require aresolution, not afine,
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