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REGIONAL DISTRICT OF EAST KOOTENAY

Vault Binder:  10. V
File:  Ehh 660 001
Term:  January 1, 2009 to December 31, 2013
THIS AGREEMENT dated for reference the            day of                           , 200  .

BETWEEN:
REGIONAL DISTRICT OF EAST KOOTENAY, a Regional District pursuant to the Local Government Act, RSBC 1996, Chapter 323 and incorporated pursuant to the laws of the Province of British Columbia with a place of business at 19 - 24 Avenue South, Cranbrook BC  V1C 3H8.
(the “RDEK”)

OF THE FIRST PART

AND:

TOBACCO PLAINS BAND, as represented by the Tobacco Plains Chief and Council, and having its office at Box 76, Grasmere BC V0B 1R0
(“Tobacco Plains”)

OF THE SECOND PART

WHEREAS:
A.
The RDEK is empowered to undertake any work or service for a First Nation Government within the boundaries of the RDEK.

B. Tobacco Plains wishes to enter into an agreement allowing the occupants of the Tobacco Plains Indian Reserve #2 access to Enhanced 9-1-1 services.
C.
The Band Council, pursuant to Council Resolution dated the _____ day of ________ 200__, a copy of which is to be submitted to the RDEK, has approved and consented to the terms and conditions hereinafter set out.

NOW THEREFORE, in consideration of the covenants and agreements contained herein and other good and valuable consideration, the receipt and sufficiency of which is hereby acknowledged, the parties hereto covenant and agree with each other as follows:

1.
DEFINITIONS
In this Agreement the following expressions will have the meanings herein assigned to them.

1.1 
9-1-1 means the service of providing a 3-digit number to call in the event of an emergency requiring the services of police, fire or ambulance.

1.2

Agreement means the Agreement including all of the Schedules referred to throughout.

1.3

Band Council means the Council of the Band within the meaning of the Indian Act, or any successor to the Band Council pursuant to legislation enacted by the Parliament of Canada from time to time.

1.4

Indian Act means the Indian Act, R.S.C. 1985, c.I-5 and any regulation made thereunder, all as amended or replaced from time to time, and any reference to a section of that Act shall include that section as amended or replaced from time to time.

1.5

Native Interest in the Reserve shall include all land and improvements in the Reserve held in the name of the Band and held by individual members of the Band.
1.6

Non-Native Interest in the Reserve shall include all land and improvements in the Reserve other than those:

(a)
land and improvements in the Reserve held in the name of the Band; and

(b)
land and improvements in the Reserve held by individual members of the Band.

1.7

Reserve means the Tobacco Plains Indian Band Reserve, I.R. #2, and in the event that the name of the Reserve is changed from time to time pursuant to the Indian Act as defined herein, the “Reserve” will mean the Reserve so named.
2.
SERVICE PROVIDED
2.1

The RDEK will provide 9-1-1 to Native and Non-Native Interests in the Reserve.
3.
PAYMENT FOR SERVICES
3.1
Tobacco Plains shall pay the RDEK an annual fee representing a proportionate share of the total costs to provide 9-1-1 calculated as follows:

	Annual  Operating and Capital Costs 

for 9-1-1
	÷
	Total Number of 

dwellings within the RDEK
	=


	Per dwelling fee 


	x
	Number of dwellings on Reserve including Leased Reserve Land (Non-Native Interest)




The number of dwellings shall be based on the most recent Statistics Canada census or other more current information as agreed to by both parties.

3.2

On or before May 1st of each year, the RDEK will invoice Tobacco Plains for the fees due for 9-1-1 provided by the RDEK under the terms of this Agreement.

3.3

Tobacco Plains agrees to pay the invoice generated under Section 3.2 of this Agreement on or before August 1st of each year.

4.
INSURANCE AND INDEMNITY
4.1
Tobacco Plains covenants to obtain and keep in force during the term of this Agreement, at its sole expense, insurance satisfactory to the RDEK protecting the RDEK and Tobacco Plains (without any rights of cross-claim or subrogation against the RDEK) against claims for personal injury, death, property damage or third party or public liability claims arising out of, in connection with, or in any way related to the service provided under this Agreement, and in an amount not less than $5,000,000.

4.2
Tobacco Plains shall indemnify and save harmless the RDEK from and against all claims, demands, losses, costs, damages, actions, suits or proceedings by whomever made, brought or prosecuted and in any manner based upon, arising out of, related to, occasioned by or attributed to the breach of any provision of this Agreement to be performed by Tobacco Plains and the officials, servants, employees, members, agents and contractors of Tobacco Plains.

4.3
The RDEK shall indemnify and save harmless Tobacco Plains from and against all claims, demands, losses, damages, actions, suits or proceedings by whomever made, brought or prosecuted against Tobacco Plains and in any manner based upon, arising out of, related to, occasioned by or attributed to any negligence of any servant or agent of the RDEK in accordance with the provisions of this Agreement.

4.4
The RDEK shall not be liable for any damages, expenses or losses occurring by reason of service cancellation should the cancellation be caused by circumstances beyond the control of the RDEK.

5.
TERMINATION
5.1
Should Tobacco Plains fail to perform any covenant or condition required under this Agreement, the RDEK may, at its option, terminate this Agreement and all services provided.  The termination of this Agreement by the RDEK shall not preclude the RDEK from bringing action against Tobacco Plains for money owed by Tobacco Plains during the terms of this Agreement and up to the date of such termination.

5.2
Should the RDEK fail to perform any covenant or condition required under this Agreement, Tobacco Plains may, at its option, terminate this Agreement and all services provided.  The termination of this Agreement by Tobacco Plains shall not preclude Tobacco Plains from bringing action against the RDEK for money owed for services not being delivered by the RDEK during the term of this Agreement and up to the date of such termination.

5.3
This Agreement may be terminated by either party giving to the other, by registered mail, written notice to that effect; however, such notice of termination of this Agreement shall be provided prior to June 30th to take effect December 31st of that same year.  Notice of Termination may be served by either party to the address indicated on the face page of this Agreement.

6.

NOTICES
6.1

All notices under this Agreement shall be given in writing and mailed to the addresses shown on the face page of this Agreement. 

6.2
A party may change its address by giving the other party prior notice of a change of address in accordance with this section and provided further that, if there is a postal strike or other postal disruption, notice shall be personally delivered and not mailed.

7.
ASSIGNMENT
7.1
This Agreement shall not be assigned by any party hereto, except with the prior written consent of all parties hereto, which consent shall not be unreasonably withheld.
8.
TERM OF AGREEMENT
8.1
The term of this Agreement is January 1, 2009 to December 31, 2013.

9.
AMENDMENT OF AGREEMENT
9.1
This Agreement may be amended from time to time upon terms and conditions mutually acceptable to Tobacco Plains and the RDEK.

10.
INTERPRETATION
10.1
Nothing contained or implied herein shall prejudice or affect the rights and powers of the RDEK or Tobacco Plains in the exercise of their functions under any public or private statutes, bylaws, orders or regulations, all of which may be fully and effectively exercised in relation to each other and their assets as if this Agreement had not been executed and delivered by all of the parties to this Agreement.

10.2
This Agreement shall not be construed so as to create any greater standard of care of liability on the part of the RDEK in respect of supplying 9-1-1 hereunder to occupants of the Reserve than that which applies to the supply of such services to other occupants, lands or facilities within the RDEK.

10.3
Headings are inserted in this Agreement for convenience only and shall not be construed as affecting the meaning of this Agreement.

10.4
No waiver of any term or condition of this Agreement or waiver of a breach of any term or condition of this Agreement by any party hereto shall be effective unless it is in writing and no waiver or breach even if in writing shall be construed as a waiver of any future breach.

10.5
This Agreement constitutes the entire Agreement amongst the parties and there are no terms, conditions, representations, or warranties, expressed or implied, statutory or otherwise, except for those expressly set forth herein.

10.6
Whenever the singular or masculine is used herein, the same shall be construed as meaning the plural or feminine or body politic or corporate where the context of the parties hereto so require.

10.7
This Agreement shall inure to the benefit of and be binding upon the parties hereto and their permitted successors and assigns.

10.8
This Agreement shall be governed by and construed in accordance with the laws of the Province of British Columbia.
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